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Consultant Services (Architectural & Engineering Services) Q & A
Laws regarding QBS:
1. What is Qualifications Based Selection (QBS) and when does it have to be followed?
The Federal and State laws require any entity seeking architectural & engineering services to hire them based on qualifications and not low bid.  See applicable laws below.

i. Federal Law - The Brooks Act, 40 USC 1102, 23 CFR 172.3  (Public Law 92-582, 1972) required agencies to “promote open competition by advertising, ranking, selecting and negotiating contracts based on demonstrated competence and qualifications for the type of engineering and design services being procured, and at a fair and reasonable price.”  This requirement applies to all federally funded projects.
ii. State Law - Commonly referred to as the “Mini-Brooks Act”, the State of Missouri, in sections 8.285 thru 8.291 RsMO, requires Qualification Based Selection (QBS) for all architectural, engineering and land surveying professional services and reflects the language contained in the federal legislation. This requirement applies to ALL projects in Missouri regardless if it contains federal funds or not. 

So any entity in Missouri seeking to hire out for architectural and engineering services (see definition in question #2) must follow QBS regardless if the job has federal funding or not because Missouri has a “mini –Brooks Act”.
An example would be the preparation of a TIP Application.  Preparing a TIP application by a consultant is not reimbursable with federal dollars because it occurs BEFORE PE funds are obligated, therefore local funds are used to pay for this.  Even though federal dollars are not used in the TIP application process, the LPA must use the QBS process to hire a consultant to prepare the TIP application because local funds are governed by the  State Law and Missouri State Law requires QBS (see above).

2. What is Architectural & Engineering Services as it is defined by federal law?

This is defined in the federal law (Brooks Act) as:

a.  Professional services of an architectural or engineering nature, as defined by State law, if applicable, which are required to be performed or approved by a person licensed, registered, or certified to provide such series as described in this paragraph:

b. Professional series of an architectural or engineering nature performed by contract that are associated with research, planning, development, design, construction, alteration, or repair of real property: and
c. Such other professional services of an architectural or engineering nature, or incidental services, which members of the architectural and engineering professions (and individuals in their employ) may logically or justifiably perform, including studies, investigations, surveying and mapping, tests, evaluations, consultations, comprehensive planning, program management, conceptual designs, plans and specifications, value engineering, construction phase services, soils engineering, drawing reviews, preparation of operation and maintenance manuals, and other related services.

3. What professional services do NOT require QBS?

Right of Way acquisition and Right of Way negotiations are two professional services that are not required to be procured through QBS.  MoDOT has a pre-approved list for both of these services and the LPA must choose right from the list; in fact, the LPA can even take low bid for these services.
Also, I.T. Firms, Planning Studies, PR Firms(outreach) do not require QBS.  In fact there is a CFR that prohibits the use of QBS outside of A/E Professional Services. 

See 49 CFR 18.36 (d) (3) (v).

4. Can a LPA hire a company to perform testing services without going through the QBS process?

If the testing company does not provide interpretation of the results and only performs the tests and provides the data from the tests, and the company is not a P.E. firm, they would not have to procure them through QBS.  A lot of LPA’s hire a commercial testing service company that is not an engineering firm and in this case QBS is not required.
5. Does the QBS Process require a public solicitation/advertisement?
Yes.  In order to assure that in-state and out-of-state consulting firms are given fair opportunity to be considered.  In Missouri, we require a 14 day minimum advertisement period.  The advertisement must be placed on MoDOT’s website but it is not required to be placed in the newspaper.  
6. In the QBS process can price be considered?

No. As competitive negotiation procurement is to be based on demonstrated competence and qualifications for the type of professional services desired (as specified in 40 USC 1101).  Price can only be considered in the negotiation phase after the consultant is chosen.  If the LPA feels the price is not reasonable, they may choose to go to the next most qualified consultant and start negotiations with them.  Keep in mind that the LPA cannot go back to the first firm after they have ceased negotiations with them.  This would be seen as price shopping.  MoDOT can however, share similar project costs with the LPA to give them a “ballpark” figure to work with.
7. Can the LPA ask the consultant for man-hours or overhead rates during the solicitation process?

No.  But the LPA can ask what staff will be assigned to the project, but they cannot ask questions that refer back to price, until a firm is chosen and the negotiation process starts.

8. RFQ vs. TIP Scope vs. ESC Scope
The ESC can only contain the scope that was actually advertised in the RFQ, regardless what the TIP includes.  Generally the RFQ scope should be broad and general but cover tasks that are to be expected on the project.  The ESC scope should be a well-defined and detailed scope so there is no question on tasks/scope/delieverables that a consultants must provide, this should eliminate any disagreements on scope/task etc between the LPA and the consultant.
9. Are On-Call Services contracts allowed?

Yes, as long as the procurement for the on-call contract followed the State and Federal Laws (Brooks Act).

10. If a consultant is in an “on-call” contract, what steps/phases can they work on?

The on-call consultant may only work on those activities that were requested in the RFQ for which they were selected for the on-call services.

11. Can an engineering services contract be awarded to a single firm to provide both preliminary design and final design?

Yes, provided appropriate provisions are included in the solicitation and contract to indicate that the LPA is not obligated to proceed with final design for any alternative and that the firm may not proceed with final design until the relevant NEPA decision documents have been issued (CE, FONSI, or ROD).

12. Can an engineering services contract be awarded to a single firm for the preparation of relevant environmental documents and associated analyses as well as both preliminary and final design?

Yes, provided appropriate provisions are included in the solicitation and contract to indicate that the LPA is not obligated to proceed with final design for any alternative and that the firm may not proceed with final design until the relevant NEPA decision documents have been issued (CE, FONSI, or ROD).

An LPA may procure, under a single contract, the services of a consulting firm to prepare any environmental impact assessments or analyses required for a project as well as subsequent engineering and design work on the project provided the LPA assesses the objectivity of the environmental documentation prior to its submission to FHWA.

13. Can an engineering services contract be awarded for final design to a firm that provided services during the environmental review and preliminary design phases?

Yes, provided a NEPA decision document has been issued or is underway and  appropriate provisions are included in the solicitation and contract to indicate that the LPA is not obligated to proceed to final design for any alternative, and that the firm may not proceed until the relevant NEPA decision documents have been issued (CE, FONSI, or ROD).

14. Can an engineering firm that performed design services for a project be considered for the Construction Engineering (CE) portion of the project?

Yes.  In Missouri the LPA can solicit in one single RFQ for both PE and CE.  Or they may do 2 solicitations and they can choose the same consultant for both provided they follow the QBS process and the firm was the top ranked firm.  If the LPA chooses to solicit in one single RFQ for both PE and CE, they may advertise it as a phased contract provided that they split up the estimated costs for PE and Construction in the RFQ and a DBE Goal will be determined for both phases.  In this case the ESC will be executed for PE only and a supplemental agreement can be executed to include the CE tasks.  This will help consultants and LPA’s get a better handle on the CE tasks since the plans should be complete at the time of the supplemental.  See question/answer #23 for more information.
Pre-Qualification:
15. What does prequalification of consultants mean? Is prequalification required?
It’s a financial prequalification process.   It was developed to comply with AASHTO Guidelines published in the Uniform Audit & Accounting Guide 2010 Edition which will be incorporated in the CFR.  The prequalification process asks for: Statement of Qualifications info, Registered to do business in MO, E-Verify, Overhead Rate info, Mgmt Representation, Compensation info etc.
Pre-qualification will be required for Prime Consultants, regardless of dollar value of the contract,  after December 2012 but in the mean time it is just recommended.

A list of pre-qualified consultants can be found on the LPA website  under the Consultant Info tab.  This document will also give the expiration date of the pre-qualification and the expiration of the E-Verify information.  Both are good for one year.
16.   Do subconsultants have to be prequalified?

No. But if the subconsultant work is >$25K then they have to fill out more paperwork and would only be missing approximately a few more forms to get prequalified so they might as well get prequalified.

Conflict of Interest:
17. Can an LPA ask a consultant for estimated bridge cost?

An LPA can ask a consultant “do you think xxx$ is appropriate for a bridge of xx size?”, but they cannot ask the consultant to prepare a detailed estimate free of charge as this will create a conflict of interest if the consultant wants to have a chance to work on the future phases of the project.  This is situation comes about while the LPA is preparing a TIP Application and they need to estimate the project costs. The LPA should use MoDOT as  a resource to check ballpark prices for estimates.  LPA can have discussions about construction cost but not about professional services costs.
18. Can an LPA use an engineer on retainer?

Yes, for certain things.  The engineer on retainer can prepare TIP/Grant Applications/Programming Data Form as long as they are paid fair market value and are invoicing for the work, this cannot be pro-bono work.  The engineer on retainer CANNOT (whether paid or not) prepare the RFQ.  This creates a conflict of interest.  If the LPA needs help preparing the RFQ they can use the sample scope of services found on the MoDOT website or they can contact their MoDOT District Representative. The engineer on retainer CANNOT be involved in the consultant selection process if his/her firm has submitted a letter of interest, as this also creates a conflict of interest.
19. If the LPA does not have an engineer on retainer and they wish to pick a consultant to prepare TIP/Grant Applications, do they have to use QBS or can they just pick a consultant and does that consultant have to be paid fair market value?
Yes, the LPA must got through QBS to select the consultant even though there will be no federal dollars involved in the work (TIP/Grant Apps are prior to PE funding obligation and therefore are paid solely with local funds).  Missouri has a “mini-Brooks” Act that requires this.  MoDOT’s role in this situation is not to enforce the law but mention/remind the LPA that the law does exist and if they choose not to follow it, their funds could be jeopardized in future phases of the contract.  Also, they do have to pay the consultant at fair market value.
20. Can a consultant work for both the LPA and the contractor on the same project? 
No, with the exception of surveying and staking.
21. Is Pro-Bono work allowed?  
In general is not allowed.  A consulting firm is to be paid fair market value for EVERY phase of the project.  Serving on boards is allowable as long as the individual serving on the board is not making consulting firm selection decisions that cause a direct conflict.

22. When did the enforcement of “no pro-bono” work start?

July 15, 2011.  If your project had PE funds obligated prior to 7/15/11 then it will be grandfathered in but any obligations after this date, no pro-bono work will be allowed on that project.
DBE:
23. DBE Goals are established for both the ESC and any supplemental agreements to the ESC and they are tracked separately.
Say you have an ESC and the DBE goal is 10%, then later on a supplemental to the ESC is executed and given a DBE goal of 2%.  The 10 and 2% are tracked separately i.e. if a 12% goal was met on the original ESC and 0% on the supplemental work that is NOT meeting the goal, they must meet the 10 and 2%’s respectively.
24. If an ESC has a DBE goal set at 10% but the firm states they can meet 12% do we hold them to 10% or 12%?

MoDOT encourages the consultant to meet the DBE commitment of 12% but only enforces the original contract goal of 10%, therefore a good faith effort (GFE) is not required if the final contract DBE percentage is less than 12% but greater than or equal to 10%.  This is the same on construction contracts also.
25. How is the DBE goal determined for phased contracts? 
The LPA must identify their intent to use a phased contract in the RFQ and must submit separate scope and estimated costs for each phase for determination of the DBE goal.  External Civil Rights (ECR) will provide a DBE goal for each phase which will need to be included in the RFQ prior to advertisement.  

An example of a phased contract is when a negotiations occur in two phases, first phase for PE and the 2nd phase for CE, where the original ESC only includes scope and fees for the PE phase and then the CE phase is negotiated as a supplement after the design is completed.
Consultant Selection:
26. What is MoDOT’s role in consultant selection?
· MoDOT should personally observe rating meetings and monitor the process.

· MoDOT can give feedback to any question the LPA has about the rating process only.

· MoDOT can recommend the LPA consider multiple consultants to create competition, this would include assisting the LPA with selecting the next highest rated consultant if the contract scope and fee negotiations are not acceptable.

· MoDOT should recommend that the LPA contact other cities/counties that have past experience with the firms.
· MoDOT cannot rate the consultants.
· MoDOT cannot tell the LPA what consultant to choose nor can they influence the LPA to choose a particular firm.
· MoDOT cannot answer questions pertaining to the consultants past performance or experience with the firm.

· MoDOT will review all selections prior to recommendation for Federal Obligation/Authorization to ensure that all Engineering Service Contracts are in compliance with all applicable State and Federal Regulations, Guidance and Policies.
· If MoDOT has funds in the project, MoDOT has a vested interest in the project and therefore should sit on the selection panel and score the firms.

· If MoDOT has NO funds in the project, but the project is on MoDOT Right of Way, MoDOT may sit in the scoring meeting but cannot score the firms.  MoDOT  can however, reject the consultant chosen.
27. Proximity/Familiarity

This used to be a scoring criteria category, but in a review of the LPA Program it was determined that this was being used incorrectly; therefore we have removed this as scoring criteria. 

28.  RFQ’s need the following items:

Scope of Services, Rating Criteria w/weighted values, due date, place holder for DBE Goal, Cover Letter w/statement saying DBE firms must be in the MRCC Directory, and a statement saying consultants letter of interest must include E-Verify MOU and affidavit of compliance.  
Note that if the project is “phased” the LPA must identify their intent to use a phased contract in the RFQ and must submit separate scope and estimated costs for each phase for determination of the DBE goal.  External Civil Rights (ECR) will provide a DBE goal for each phase which will need to be included in the RFQ prior to advertisement.  

An example of a phased contract is when a negotiations occur in two phases, first phase for PE and the 2nd phase for CE, where the original ESC only includes scope and fees for the PE phase and then the CE phase is negotiated as a supplement after the design is completed.
Please note that it is important to evaluate consultants for all of the work categories identified in the RFQ, not just the first phase of work.

29. Consultant Selection:

List and rate ALL firms, add up scores and determine at least 3 most qualified firms for consideration, consider interviewing the top 3, but this is not required.  The LPA may choose to score the interview and pick the firm with the top score from the interview process.
Consultant Contract Negotiation:
30. What if the LPA feels the price is unaffordable during the contract negotiation process with selected firm?
The LPA may choose to cease negotiations with the selected firm and move on to the next most qualified firm and start negotiations with that firm.  .  Keep in mind that the LPA cannot go back to the first firm after they have ceased negotiations with them.  This would be seen as price shopping.

31. Does the LPA need to check the man-hours and tasks that the firm has provided or will MoDOT perform this review?
The LPA should check the proposed contract for reasonableness in costs and tasks.  MoDOT will also perform a review to check for reasonableness but it is the LPA’s responsibility to ensure that the contract is reasonable.  See Figure 136.4.14 Checklist for Reviewing Consultant Contracts.  This is what MoDOT will use to ensure the contract is complete and reasonable; the LPA can use this as a tool to check the contract prior to submission to MoDOT.  The district staff can question high prices.
32. Can the Engineering Services Contract (ESC) be modified to include additional scope?

The only services that the engineering consultant can provide are those that were listed in the original RFQ.  The LPA & consultant cannot negotiate additional scope into the contract. A supplemental agreement to the contract may be executed to include work items that were part of the original RFQ. Examples:  Unforseen changes in the field, RFQ advertised for 5 intersection designs and the ESC was executed to provide the design of 2 intersections – in this case you can execute a supplemental to add in the other 3 intersections since it was advertised.…more examples to come here.
General Funding Information:
33. What if a change in the plans occurs during the construction phase, is that paid using PE or CE funds?
This task will be paid for using CE funds.  PE funds are closed out prior to CE funding obligation, therefore you cannot spend anymore PE funds after you have obligated CE funds.  In the CE phase of the contract a change will be handled via a Supplemental Agreement.
34. What steps does an LPA need to take to get in-kind PE services approved?
(has to be obligated before work is started – similar to accelerated construction? Does FHWA have to approve this?)
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