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MISSOURI HIGHWAYS AND TRANSPORTATION COMMISSION

NEGOTIATOR SERVICES AGREEMENT
THIS AGREEMENT, is entered into by and between the Missouri Highways and Transportation Commission (herein, Commission) and                                                  , 

whose address is                                                                                     (herein, Agent).

 WITNESSETH:
WHEREAS, the Commission proposes to acquire certain property rights or interest in certain parcels on the County, Route and Project identified above.  

NOW, THEREFORE, in consideration of the mutual promises, covenants, and representations contained herein, the parties agree as follows:

1.  GENERAL DUTIES:  The Agent shall negotiate on behalf of the Commission to acquire the necessary real property interests of each parcel.  The Agent shall exert his/her best efforts in accordance with good business practices and with the provisions set forth in Section 7 (Negotiation) of the Missouri Department of Transportation's Right-of-Way Procedures Manual.  In addition, the Agent shall comply with the requirements of his/her submitted Proposal. 

2.  NEGOTIATOR QUALIFICATIONS:  Only those individuals currently listed on MoDOT’s Roster of Approved Contract Negotiators shall negotiate on behalf of the Commission under this Agreement.  This does not pertain to support personnel who do not act in the capacity of a negotiator.

3.   FEES:  The Agent will be compensated for negotiation services in accordance with the provisions of this Agreement as set out in the attached Schedule A.  

4.  ASSIGNED PARCELS:  The Agent shall negotiate for the parcels of right of way and/or easements set out in the attached Schedule A.  

5.  NEGOTIAION PERIOD:  The Agent shall complete negotiations (USE ONE) on or before                       , 20___ OR ____ days from the date of the written Notice to Proceed.  

6.  NOTICE TO PROCEED – DOCUMENTS PROVIDED BY MODOT:  The Agent shall commence negotiations upon receipt of a written notice to proceed.  Each notice to proceed will specify those parcels to be negotiated and will include the following items: (Add or delete items as required by the situation.)  

Complete Right of Way Plans

Approved Appraisal 

Review of Appraisals and Approval of Just Compensation (Form 6-6.6)

Basis for Just Compensation

Offer Letter

Title Commitment

Conveyance Documents

7.  REVIEW OF PLANS AND DOCUMENTS:  Prior to commencing negotiations the Agent shall review the project plans and all information furnished by the Commission.
8.   NEGOTIATOR’S REPORT AND CONTACT LOG  
A Negotiator’s Report, Form 7-2.13, shall be completed with attachments and signed by the negotiator upon termination of or completion of negotiations for each parcel.  A log of all contacts with the owner or representative shall be completed and attached to the Negotiator’s Report.  The information for each contact should include the date and place of each contact, parties contacted, offers made, counteroffers, issues raised by the owner, reasons settlement could not be reached, and any other pertinent data.  Each contact entry shall include the name or initials of the person who prepared the entry.

When negotiations are unsuccessful, and the negotiator considers further attempts to negotiate to be futile, recommendations for action should be recorded.

The Agent will submit his/her reports and contact logs for each parcel to the authorized representative of the Commission.  

9.  INVOICES:  An invoice may be submitted for one-third (1/3) of the total fees after initial personal contacts with all the owners or representatives of all the parcels listed in the attached list of parcels and fees.  An invoice shall also be submitted to the Commission for the balance of the fees upon delivery of the required documents or recommendations. 

10.  EXTENSION PROVISIONS:  If unable to complete negotiations within the time specified, the Agent shall submit a Contact Log stating the status of the unacquired parcels, any special conditions, recommendations for further action, and request additional time needed for completion.  The Commission may extend the negotiation period with a written notice to continue.  If the Commission chooses not to extend the Agreement, the Agent shall deliver all completed work product, and an invoice for the partially completed services.  All work completed or partially completed shall be the property of the Commission, and will be paid for in proportion to its value to the Commission as determined by the Commission.

11.  TERMINATION OF AGREEMENT:  If the Agent fails to comply with the terms of this Agreement, or the progress or quality of the work is unsatisfactory, the Commission reserves the right to cancel this Agreement.  Termination will be effective on the date specified by written notice.  All work completed or partially completed prior to notice of termination of this Agreement shall be the property of the Commission, and will be paid for in proportion to its value to the Commission as determined by the Commission.

12.  PROJECT DELAY OR CANCELLATION:  If the project covered by this Agreement is delayed or cancelled by the Commission, the Commission reserves the right to terminate this Agreement.  If the Agreement is terminated under this provision, or for reasons beyond the control of the Agent, all work completed or partially completed prior to notice of termination of this Agreement shall be the property of the Commission, and will be paid for in proportion to its value to the Commission as determined by the Commission.

13.  ADDITION OR DELETION OF PARCELS   Addition of parcels to this agreement must be by execution of Supplemental Negotiation Services Agreement.  If it becomes necessary to delete or terminate any or all of the parcels in this agreement, all work completed or partially completed prior to notice of termination shall be the property of the Commission, and will be paid for in proportion to its value to the Commission as determined by the Commission.

14.  COURT APPEARANCES:  Agent shall be available for consultation and court appearances as requested by Commission's Regional Counsel.  Agent shall receive a per diem rate based upon the current prevailing rate in Agent's geographical area for such services as agreed upon when requested.  Agent will receive reimbursement for reasonable expenses incurred for such services.

15.  SUCCESSFUL COMPLETION:  Upon successful completion of negotiations, the Agent shall deliver to the Commission or Commission’s Escrow Agent the following items as appropriate:


Executed Escrow Agreement or Purchase Agreement


Executed Conveyance Documents


Other Documents as required by Title Company


Completed Negotiator’s Report (Form 7-2.13) and Contact Log

(Add or delete items as required by the situation.)  

16.  CONFIDENTIALITY:  The details of all negotiations content, terms of this Agreement, Agent's opinions of value, offers and settlements, appraisal reports and information furnished to the Agent by the Commission, except those items indicated in the NOTICE TO PROCEED paragraph, shall be kept confidential by the Agent.  Further, the Agent shall not disclose to third parties confidential factual matter provided by the Commission except as may be required by statute, ordinance, or order of court, or as authorized by the Commission.  The Agent shall notify the Commission immediately of any request for such information.  None of the restrictions in this section shall apply to pertinent project and parcel information requested by representatives of the Commission or the Federal Highway Administration.  None of the restrictions in this section shall apply to testimony that the Agent is required to give under oath in a judicial proceeding.

17.  CONFLICT OF INTEREST:  If at any time in the course of negotiations, the Agent becomes aware of a possible conflict of interest, or is so advised by the Commission, the Agent shall immediately cease all activity in connection with the pertinent parcel and promptly provide the Commission with a written summary of all relevant facts. The Commission will take appropriate action, including but not limited to, the deletion of any parcels from this Agreement.

18.  WORK PRODUCT:  All documents and other material prepared by the Agent or provided to the agent under this agreement, shall be delivered to and become the property of the Commission upon termination or completion of this agreement.  The Agent may retain copies for his/her files.  

19.  RETENTION OF BUSINESS RECORDS:  The Agent must maintain all business records relating to this Agreement, including but not limited to invoices, payrolls, etc.  These records must be available at all reasonable times at no charge to the Commission and/or its designees or representatives during the period of this Agreement and any extension thereof, and for three (3) years from the date of final payment made under this Agreement.

20. COMMISSION REPRESENTATIVE:  The Commission's District Engineer is designated as the Commission's representative for the purpose of administering the provisions of this Agreement.  The Commission's District Engineer may designate    other persons having the authority to act on behalf of the Commission in performance of this Agreement.
21.  LAWS OF MISSOURI TO GOVERN:  This Agreement shall be construed according to the laws of the State of Missouri.  The Agent shall comply with all local, state and federal laws and regulations relating to the performance of this Agreement.
22.  VENUE:  It is agreed by the parties that any action at law, suit in equity, or other judicial proceeding to enforce or construe this Agreement, or regarding its alleged breach, shall be instituted only in the Circuit Court of Cole County, Missouri.

23.  NONSOLICITATION:  The Agent warrants that it has not employed or retained any company or person, other than a bona fide employee working for the Agent, to solicit or secure this Agreement, and that it has not paid or agreed to pay any company or person, other than a bona fide employee, any fee, commission, percentage, brokerage fee, gift, or any other consideration, contingent upon or resulting from the award or making of this Agreement.  For breach or violation of this warranty, the Commission shall have the right to annul this Agreement without liability, or in its discretion, to deduct from this Agreement price or consideration, or otherwise recover, the full amount of such fee, commission, percentage, brokerage fee, gift, or contingent fee.
24.  ASSIGNMENT:  The Agent shall not assign, transfer or delegate any interest in this Agreement without the prior written consent of the Commission.
25.  DISPUTES:  In the event of any dispute concerning a question of fact in connection with the work, the Commission's representative shall make a determination of such fact and the Commission's decision shall be final.

26.  INDEMNIFICATION:  The Agent shall be responsible for injury or damages as a result of any services and/or goods rendered under the terms and conditions of this Agreement.  In addition to the liability imposed upon the Agent on the account of personal injury, bodily injury, including death or property damage, suffered as a result of the Agent performance under this Agreement, the Agent assumes the obligation to save the Commission harmless, including its agents, employees and assigns, and to indemnify the Commission, including its agents, employees and assigns, from every expense, liability or payment arising out of such wrongful or negligent act, including legal fees.  The Agent also agrees to hold harmless the Commission, including its agents, employees and assigns, from any wrongful or negligent act or omission committed by any subcontractor or other person employed by or under the supervision of the Agent for any purpose under this Agreement, and to indemnify the Commission, including its agents, employees and assigns, from every expense, liability or payment arising out of such wrongful or negligent act or omission.
27.  NONDISCRIMINATION ASSURANCE:  During the performance of this contract, Agent agrees to observe and comply with the following conditions insofar as they apply to this Agreement:


A.  Civil Rights Statutes:  The Agent shall comply with all state and federal statutes relating to nondiscrimination, including but not limited to Title VI and Title VII of the Civil Rights Act of 1964, as amended (42 U.S.C. 2000d and 2000e, et seq.), as well as any applicable titles of the Americans with Disabilities Act.  In addition, if the Agent is providing services or operating programs on behalf of the Department or the Commission, it shall comply with all applicable provisions of Title II of the Americans with Disabilities Act.


B.  Executive Order:  The Agent shall comply with all the provisions of Executive Order 94-03, issued by the Honorable Mel Carnahan, Governor of Missouri, on the fourteenth (14th) day of January 1994, which executive order is incorporated herein by reference and is made a part of this Agreement.  This Executive Order that promulgates a Code of Fair Practices in regard to nondiscrimination, is incorporated herein by reference and made a part of this Agreement.  This Executive Order prohibits discriminatory practices by the state, the Agent or its subcontractors based on race, color, religion, national origin, sex, age, disability or veteran status.


C.  Administrative Rules:  The Agent shall comply with the administrative rules of the United States Department of Transportation relative to nondiscrimination in 

federally-assisted programs of the United States Department of Transportation (49 CFR Subtitle A, Part 21) which are herein incorporated by reference and made part of this Agreement.


D.  Nondiscrimination:  The Agent shall not discriminate on grounds of the race, color, religion, creed, sex, disability, national origin, age or ancestry of any individual in the selection and retention of subcontractors, including procurement of materials and leases of equipment.  The Agent shall not participate either directly or indirectly in the discrimination prohibited by 49 CFR 21.5, including employment practices.


E.  Solicitations for Subcontracts, Including Procurements of Material and Equipment: These assurances concerning nondiscrimination also apply to subcontractors and suppliers of the Agent.  These apply to all solicitations either by competitive bidding or negotiation made by the Agent for work to be performed under a subcontract including procurement of materials or equipment.  Each potential subcontractor or supplier shall be notified by the Agent of the requirements of this Agreement relative to nondiscrimination on grounds of the race, color, religion, creed, sex, disability or national origin, age or ancestry of any individual.


F.  Information and Reports:  The Agent shall provide all information and reports required by this Agreement, or orders and instructions issued pursuant thereto, and will permit access to its books, records, accounts, other sources of information, and its facilities as may be determined by the Commission or the United States Department of Transportation to be necessary to ascertain compliance with other contracts, orders and instructions.  Where any information required of the Agent is in the exclusive possession of another who fails or refuses to furnish this information, the Agent shall so certify to the Commission or the United States Department of Transportation as appropriate and shall set forth what efforts it has made to obtain the information.


G.  Sanctions for Noncompliance:  In the event the Agent fails to comply with the nondiscrimination provisions of this Agreement, the Commission shall impose such contract sanctions as it or the United States Department of Transportation may determine to be appropriate, including but not limited to:



1.
Withholding of payments under this Agreement until the 




Agent complies; and/or

2. Cancellation, termination or suspension of this Agreement, in whole or in part.

H.  Incorporation of Provisions:  The Agent shall include the provisions of the NONDESCRIMINATION ASSURANCE paragraph of this Agreement in every subcontract, including procurements of materials and leases of equipment, unless exempted by the statutes, executive order, administrative rules or instructions issued by the Commission or the United States Department of Transportation.  The Agent will take such action with respect to any subcontract or procurement as the Commission or the United States Department of Transportation may direct as a means of enforcing such provisions, including sanctions for noncompliance; provided that in the event the Agent becomes involved or is threatened with litigation with a subcontractor or supplier as a result of such direction, the Agent may request the United States to enter into such litigation to protect the interests of the United States.
IN WITNESS WHEREOF, the parties have entered into this Agreement on the date last written below.

Executed by the Agent this ___ day of ____________, 20__.

Executed by the Commission this ____ day of _______________, 20__.

MISSOURI HIGHWAYS AND
TRANSPORTATION COMMISSION















By:  





 Title:  





 
Title:  






[By Execution of Documents Policy of 

June 5, 1998, paragraph 38, subparagraph o, 

Assistant Chief Engineers, Right of Way Director, 

or District Engineer may execute this 

Agreement on behalf of the Commission, in 

Standard Form.  Alteration of the Agreement

requires approval of the Chief Counsel Office.]  

(REMOVE FROM ACTUAL AGREEMENT)
The following signatures are required only when the printed provisions of this form have been altered. 
Secretary to the Commission

Approved as to Form:
Commission Counsel
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Schedule A

NEGOTIATOR SERVICES AGREEMENT

Assigned Parcel Numbers

Owner



Approved Fee

Form 7-8.5
Section 7-8
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